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Questions
◦ Why has the Constitution failed to restrain government?
◦ Could a constitution be better designed so as to effectively restrain gov’t?



1. The Naive Theory of Constitutional 
Government

◦ A written constitution restrains government.
◦ Separation of powers enables each branch to restrain the others.
◦ The Supreme Court strikes down unconstitutional laws.



2. The Failure of the U.S. Constitution
◦ The powers of Congress are listed in Article I, section 8:

◦ The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general 
Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;

◦ To borrow on the credit of the United States;
◦ To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;
◦ To establish a uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United States;
◦ To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;
◦ To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;
◦ To establish Post Offices and Post Roads;
◦ To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings 

and Discoveries;
◦ To constitute Tribunals inferior to the supreme Court;
◦ To define and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations;
◦ To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;
◦ To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years;
◦ To provide and maintain a Navy;
◦ To make Rules for the Government and Regulation of the land and naval Forces;
◦ To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;
◦ To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United 

States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed 
by Congress;

◦ To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and 
the acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority over all Places purchased by the 
Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; 
And

◦ To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in 
the Government of the United States, or in any Department or Officer thereof.



2. The Failure of the U.S. Constitution
◦ The powers of Congress are listed in Article I, section 8. See also Amendment X:

“The powers not delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.”

◦ Almost everything done by Congress blatantly violates those provisions. Ex.:
Federal drug laws
Gun control laws
Speed limits
Subsidies to agriculture, 
education, science, & the arts
Government health care
Social security
National parks

FDA
EPA
CIA
FBI
NASA

Department of Agriculture
Education
Energy
Health & Human Services
Homeland Security
Housing and Urban Development
the Interior



2. The Failure of the U.S. Constitution
◦ How the Supreme Court rationalizes this: Wickard v. Filburn (1942).

‘But even if appellee's activity be local and though it may not be regarded as commerce, it may 
still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on 
interstate commerce and this irrespective of whether such effect is what might at some earlier 
time have been defined as "direct" or "indirect“.’



3. A Theory of Constitutional Failure
Theoretical reasons why a constitution would fail to restrain gov’t:
◦ There is no one to enforce the Constitution but the government itself.
◦ The branches of government are natural allies.

◦ Part of the same organization
◦ Gain or lose power together

◦ The theory of “checks and balances” presupposes that each branch wants the 
Constitution to be preserved.

◦ Legislators see their job as being to make laws, not get rid of laws.
◦ Government officials face no real punishment for violating the Constitution.



◦ Raising a Constitutional challenge is difficult, risky, and costly. Ex.:
◦ Lujan v. Defenders of Wildlife
◦ Al-Awlaki v. Obama

◦ The public is extremely ignorant. Ex.:

Question % correct
What are the 3 branches of government? 36%
What form of government does the US Constitution establish? (a) 
Direct democracy, (b) republic, (c) confederacy, (d) oligarchy

42%



4. Where the Constitution Did Not Fail
Three kinds of provisions:
◦ Structural provisions: generally respected.
◦ Procedural provisions: generally respected.
◦ Substantive constraints: generally ignored.



5. Toward a More Effective 
Constitution

◦ Q: Why pursue an effective constitution? 
A: Almost everyone agrees that there should be some limits on government.



5. Toward a More Effective 
Constitution

◦ Proposal #1: 2/3 supermajority for passing any legislation.
◦ This would correct the pro-intervention bias of the legislature.
◦ Inaction is often the wisest course. Compare medieval medicine.
◦ Making bad laws is worse than failing to make good laws.



5. Toward a More Effective 
Constitution

◦ Proposal #2: A negative legislature, with the sole power of repealing laws.
◦ This addresses the problem of the self-image of government.
◦ Also, the problem that the branches of government are natural allies (3.B).
◦ Some variations on the power: preemptive repeal, standing repeal, partial repeal.



5. Toward a More Effective 
Constitution

◦ Proposal #3: The Constitutional court:
◦ Its sole job would be to assess constitutionality of government actions.
◦ The court would have the power to initiate judicial review, without the need for anyone filing a 

lawsuit.
◦ Decisions should be made by a jury of citizens.
◦ The court would order punishments for constitutional violations, including removal from office, 

fines, and imprisonment.



5. Toward a More Effective 
Constitution

◦ Why these proposals are better than existing provisions:
◦ These are structural/procedural modifications, not substantive.
◦ They specifically address (some of) the main reasons why the existing Constitution failed.



6. Concluding Questions
◦ Is limited government better than anarchy? 

We can’t answer this here.

◦ Given the goal of limited government, how should a constitution be designed? 
(a) There should be a 2/3 majority requirement to pass laws;
(b) There should be a negative legislature;
(c) There should be a constitutional court that assigns punishments for constitutional violations.

◦ Would this work? 
Maybe. At least it has a better chance than the current system.

◦ Why does an an-cap care about constitutional design?
◦ I might be wrong.
◦ Anarchy may not be attained.



End.


